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JOINT APPENDIX 
IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


| 
| 


NO. 14,867 ! 


WILLIAM SMITH, | 
Appellant 

v. ! 

UNITED STATES OF AMERICA, | 
Appellee. : 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


[Filed July 8, 1957] | 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


HOLDING A CRIMINAL TERM | 
Grand Jury Impanelled May 2, 1957, Sworn in on May 7, 1957 
THE UNITED STATES OF AMERICA : Criminal No. 629-57 
vs. : Grand Jury No. 828-57 


William Smith 7 Assault with a Dangerous 
Weapon ae: 502 D.C.Code) 


The Grand Jury charges: | 
On or about June 15, 1957, within the District of Columbia, William Smith 
made an assault on Robert L. Lawton with a cape eroueh weapon, that is, a 


razor. 
/s/ : 
Attorney of the United States 
in and for the District of Columbia 
A TRUE BILL: : 
/s/ : 





Foreman. 


[Filed July 11, 1957] 
PLEA OF DEFENDANT 
On this llth day of July, 1957, the defendant William Smith, appearing in 
proper person and requesting the Court to appoint counsel which is so ordered, 
being arraigned in open Court upon the indictment, the substance of the charge 
being stated to him, pleads not guilty thereto. 
The defendant is permitted to remain on bond. 
By direction of 
Bolitha J. Laws 


Presiding Judge 
Criminal Court # Assignment 


HARRY M. HULL, Clerk 


By /s/ 3 
Deputy Clerk 


Present: 
United States Attorney 


By Joseph Hannon 
Assistant United States Attorney 


Thomas O'Neal, Official Reporter 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
1 [Filed February 5, 1959] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA : 
3 vs. : Criminal No. 629-57 
WILLIAM SMITH : 


Washington, D. C., 
November 12, 1957. 


The above matter came on for trial before THE HONORABLE JAMES 
W. MORRIS, United States District Judge, and a jury, at 11:45 o'clock a.m. 
APPEARANCES: 
JOSEPH A. LOWTHER, for the United States of America. 
JOHN CURRY, ESQ., for the Defendant. 


—6~66 





3 
* * * *£ * * # 


ROBERT LEE LAWTON 
* * * * kK * * * 


DIRECT EXAMINATION 
* * k* *&* * * KF * | 

Q. Did you see this man seated over at the counsel = back on June 
15th? A. Yes, sir. | 

Q. Where were you and where was the defendant Smith when you saw him ? 
A. He was around in the front of 1012 C Street, Southwest. 

Q. Is that in the District of Columbia? A. Yes, sir. 

Q. And when you say he was around in front of 1012 C Street, Southwest 
Washington, was he inside the building or outside when you saw him? A. Out- 
side, sir. : 

. Where were you? A. I was coming up the street. I was going in there. 

Q. You were going in there? A. Yes, sir. , 

Q. What time of the day on June 15th was it when you saw him? A. Around 
seven, or a little after. : 

Q. Morning or evening? A. In the morning. 

Q. In your own words, and slowly, I want you to tell His Honor and these 
ladies and gentlemen of the jury what happened after you saw Smith at that time 
and place in June of this year. A. Well, at the time I come On around, me and 
my dog was following me, my dog always followed me, so it was a cat out front, 
a black cat. We got to talking about the cat and the dog. 

Q. Who got to talking? A. Smith and I. | 

Q. Allright. A. And he said that the cat was better than the dog, I 
guess that's what started it, the cat was better than the dog. And I told him, 

I said, yes, naturally the cat is better than the dog, but I have a good dog. 
You know, that's all there was to it. : 

He might have said something else. That's about all, and I started in the 
house. At the time I went in the house I was talking to a paaay, that stays on 
the same floor that he do. | 

Q. What is this lady's name? A. The name is alae Mamie Glover. 
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a 

Q. Did you get in the house? Did you goin the house? A. Yes, sir, 
I did. 

Q. Did Smith go in the house with you, or did he stay outside? A. He 
stayed outside for a few minutes. He came in past me and went to his room 
and when he come back I seen the razor in his hand but I didn't know he was 
going to cut me. 

_ @Q. When you say you seen the razor in his hand you describe what you 
saw and where was it, what kind or razor? A. It was a switch -- I mean 
a long razor -- but it wasn't open and I think it was red because, in other 
words, when he passed by me, he went on by me, and he went out the front 
door. 

Q. Who went out the front door? A. Smith did. 

Q. When you saw him with the razor and he went out the front door, 
where were you? A. I was still in the house. 

_Q What happened then? A. Well, shortly after that I went on out 
the door. Well, I knowed another fellow was standing there too, but I don't 
know his name. So when I come out the door he cut at me. 

Q. Who cut at you? A. Smith did. 

Q. Did he hit you? A. Iducked. By that time I started across the 
street and that's the time he hit me on my side. 

Q. What did he hit you with on your side? A. I don't know what he hit 
me with but I started bleeding. It must have been the razor. When I slip 
and fell by the car I throwed my hands up and he cut me across the arm. 


_Q. Did you see what he cut you across the arm with? A. Yes, sir, 


he cut me with the razor. I seen that. 

MR. LOWTHER: May this item be marked for identification purposes 
as Government Exhibit No. 1. 

THE CLERK: Government Exhibit 1 for identification. 


(Thereupon a razor was marked Government's 
Exhibit No. 1 for identification.) 


BY MR. LOWTHER: 
Q. I want to show you this straight razor that has been marked for 
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purposes of identification as Government's Exhibit No. i: Can you tell His 
Honor and the jury whether or not that object that you have before you on 
the witness chair resembles the razor that you saw in the hands of this 
defendant on that day? A. It looks like the one but I don't know for sure. 

Q. You don't know for sure? A. That's right. 3 

Q. Now, can you describe just where you were when this defendant cut 
you the first time you have described, in the stomach, where you were when 
he cut you there? A. I was running across the street. About that time I 
slipped and fell on a stone by the car. I was trying to get out of the way and 
as I started up, I mean I ducked him a few times but anyway, he hit. When 
I throwed, I said, "Wait a minute, I haven't got anything;' and he cuts me 
across my arm. | 

Q. Did he cut you across the arm before or after he cut you in the side? 
A. He cut me across the arm afterwards, but he cut me across my side 
first. | 
Q. That is what I am getting at. . Where were you when he cut you on 
the side? A. I was out in the street running at the time. 
Q. And did you have any weapons on you? A. Yes, sir, I did have a 
knife. | 

Q. And what kind of aknife? A. It was a long, brown knife, about that 
long (indicating). 

Q. A pocket knife? A. A pocket knife, just a small knife. It wasn't 
too big. 

Q. Did you have that knife out any time before this man cut at you? A. 
No, sir, I didn't have it. | 

Q. Did you ever use the knife on him _ that morning? A. No, sir. 

Q. Now, do you recall after you were cut in the side and the arm whet- 
her or not any policeman came on the scene? A. Yes, ‘sir. At the time I 
was running he still was cutting at me, after my arm had been cut, I was 
still running. By that time the officer was there too, there was two officers 
came on the scene, and I don't know where they come from, but anyway, 
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6 
_ they stopped him, and one of them had to pull his gun out and told him 
if he didn't put the razor down he would shoot. 

Q. I want to direct your attention to the cut on your arm. Can you tell 
us in what position you were, that is, were you on the ground, kneeling, 
standing, getting up, or just where were you when you got the cut on your 
arm? A. I was getting -- at the time when I throwed my arm -- that is 
why it come down across here. 

ee ee a 

Q. Now, after the officers came there, Mr. Lawton, do you remember 
whether you went to a hospital or not? A. Yes, sir, the officer told me to 

sit down on the curb and I took my shirt and tore it and tied a tourni- 
quet around to keep it from bleeding so much, and they took me to the hos- 
pital. 

Q. What hospital? <A. D. C. General. 

Q. Did you receive any treatment at D. C. General? A. Yes, sir, I 
stayed at D. C. General from the time I got cut up until ten o'clock exactly. 

Q Ten o'clock that evening? A. Ten o'clock that morning. 

Q. And what, if anything, did the doctors over there do as far as your 
side and the cut on your arm was concerned? A. They gave me some pills 
and a shot and sewed it. It is inside stitches, they sewed it up. 

Q. Do you know how many stitches? A. The arm I think it was eighteen, 


eighteen stitches in the arm, and nine or ten in my side, something like that. 
Any way, about 20 stitches altogether. | 
* * * * *£€§ & KK 
REDIRECT EXAMINATION 
BY MR. LOWTHER: 
Q. Before this defendant swung on you with the razor, Mr. Witness, had 
you laid hands on him, or offered any violence to him, in any way, shape 


or form, that morning? A. No, I haven't laid any hands on him and I, not as 
I know of, said anything out of the way to him. He was drinking at the time 


but he wasn't drunk. 
* * * * * * * * 
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WALTER McDONALD 
* * *£ *£ * * * * 


DIRECT EXAMINATION 
re ee a Me ae hee 

Q. What is your name? A. Private Walter T. McDonald, assigned to 
the Fourth Precinct, Metropolitan Police Department. 

Ree Fie ep ey cakes, lees inlet 

Q. On the 15th day of June of this year, a Saturday, Officer, were you 
assigned to No. 4 precinct? A. I was, sir. 

Q. What trick of duty were you working? A. 12 midnight to 8 a. m. 

Q. That would mean that you were working from midnight of Friday 
to eight o'clock in the morning that Saturday? A. That's right, sir. 

Q. And were you on foot or were you working scout car? A. I was 
on foot, sir. 

Q. Now, did there come a time in the morning hours when you were on 
duty and before eight o'clock that morning that you had occasion to be in the 
vicinity of the 1000 block of C Street, Southwest, Washington, District of 
Columbia? A. I did, sir. 

Q. And what time of the morning would that be, Officer? A. About 
7:20 a. m., Saturday. | 

Q. 7:20? A. Yes, sir. | 
| Q. Now, at that time and place did you have occasion to see this defen- 
aS dant, William Smith, who is seated over at the counsel table? A. I did, sir. 





© Q. And where was Smith when you first saw him, Officer? A. On the 


north side of the street of the ten hundred block of C Street, Southwest. 
Q. And can you tell His Honor and the jury when you say he was on the 





i north side of the street, was it on the street, sidewalk, or where? A. It was 
. on the sidewalk. | 

hee Q. And can you recall what address, what number of C Street he would 
ne have been in front of, or nearest to the front of? A. He would have been 

oO directly opposite, approximately directly opposite of 1008. 


es: Q. 1008. Now, was there anyone else in the vicinity when you saw that 
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8 
defendant in that position on the sidewalk? A. There was, sir. 

Q. Who was that person? A. It was Robert Lawton. 

Q. That is this witness out here? A. That's right, sir. 

Q. Now, in your own words, Officer, and slowly, tell His Honor and 
the jury what you saw from the time you first came on the scene? A. About 
7:20 a. m., Saturday, June 15th of this year, while walking north on 11th 
Street, Southwest, turning right into the ten hundred block of C Street, South- 
west, and while on the south side of the ten hundred block of C Street, I ob- 
served both the defendant and the complainant, Robert Lawton, on the north 
side of the ten hundred block of C Street. I observed the defendant rushing 
towards the complainant Lawton. 

Q. When you say you "observed the defendant rushing towards the com- 
plainant Lawton," will you tell just exactly what he was doing? A. Swinging 
his arm. : 

@. Can you demonstrate what you saw him do to the complainant? A. 

I seen his right arm raised. 

Q. Did you see it come down? A. Yes, I did. 

Q. How many times? A. I seen it come down several times, approxi- 
mately between three and five times. 

_Q. What was this complaining witness, Lawton, what was he doing at 
the time you saw this man running and his arm coming up and down? A. 

He was backing away. 

Q. Was he facing the defendant Smith or was his back turned to him, 
or side, or just how? A. He was facing directly to defendant Smith, and 
then backing away. 

Q Now, with the defendant and the complaining witness in that position, 
Officer, as you have described, where were they when this was going on, 
namely, this defendant swinging his arm and this Lawton, complaining 
witness Lawton, backing away from him? A. They were approximately, I 
would say, about five feet from the curbstone when I first observed them, and 
during the traveling of both the defendant and the complainant, with the 
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9 | 
complainant backing away and the defendant going after him, I would say 


they traveled, during the altercation, approximately about 25 feet. As I 
crossed the street and ran towards them I then noticed in the right hand of 
the defendant Smith a straight razor, which was open. As I approached 
them, I observed him strike the defendant on the arm. | 

Q. Onthe arm? A. Yes, sir. 

23 Q. And with the razor -- 

THE COURT: Strike the defendant on the arm ? 

THE WITNESS: The complainant. 

BY MR. LOWTHER: 

Q. What did the defendant strike the complainant with, Officer? A. 

The straight razor he had in his hand. 

Q. Can you identify this object here which is marked for purposes of 
identification as Government's Exhibit No.1? A. This is a straight razor 
that I took off Defendant Smith and marked "W" = for the defendant's 
first initial. : 

Q. That "W" was marked by you? A. This was marked by me in the 
presence of the defendant. 

Q. Now, I want you, if you will, Officer, to demonstrate the best you 
can just how the defendant was using that razor at the time you saw him 
strike the complainant in the arm with it? How was he holding it, and how 
did he strike him with it? A. It was in that -- appeared to be held in that 
manner (indicating) and as he was coming, with full swings with it, and the 
complainant was backing up, and as the complainant backed up is when I 

24 first caught the glimpse of the razor. : 

Q. You have demonstrated with your thumb on the back of the handle 
there, sir. A. Yes. | 

Q. When you recovered this razor from the defendant, Officer McDonald, 
what part of his person did you take itfrom? A. I took it from his right hand 
by force. 

Q. When you say "by force," just explain to His Honor and the jury just 


10 
what you had to do to get it away from him? A. When he first noticed me, 
when the defendant turned around and first noticed me, I was approximately 
about a foot away from him and I told him to drop it and he took it and brought 
it all the way back. I then struck him on the right hand with the night stick 
and it fell into my hands. 

Q. When you say he brought it all the way back, what did he bring all 
the way back? A. The razor, in his right hand. 

Q. How far away were you from this defendant when he sees you and 
brings the razor back like this? A. I was almost touching him. 

Q. Were you in arm's length of him, if he brought that razor around? 

25 A. I was within a foot. 

Q. You say you knocked it out of his hand with what? A. My night stick. 

Q. Your bat? A. Yes, sir. 

Q. This razor has been in your possession and Property possession 
since you recovered it that morning? A. It has been in Police Property. 

A. At any time from the time you first got there and saw the defendant 
and the complainant in the position you described to His Honor and the jury, 
did you at any time see this complainant Lawton strike at the defendant with 
his fist, a knife, or any other instrument? A. I did not. 

Q. Did there come a time when you had occasion to inquire of this com 
plaining witness as to whether he had a knife on his person? A. Yes, I 
asked him on the scene, in front of the defendant. 

Q. Now, then, can you tell His Honor and the jury whether or not there 
was a person at the scene that you have described by the name of Mary 
Hamilton? A. Yes, there was. 

* * *€* *&£* *£* & KK * 
26 @. Well, after you had gotten this razor from the defendant, you were 
able to observe the person of the complaining witness Lawton? You saw him, 
did you not? A. Yes, sir. » 


Q. What, if any, cuts or marks did you notice on his person, Officer? A. 
He had a cut on the lower abdomen, and his one arm was sliced. 








11 ! 
Q. And how could you see the cut on the lower abdomen ? A. His shirt 
was open, he had pulled it up at the time and it was cut through the clothing 
27 and the woman known to me as Mary Hamilton was nee the defendant 
put a tourniquet on. 
. Q. Helping who? A. Helping the complainant put a tourniquet around 
his arm where he had been slashed. ! 
Q. The cut on the arm, did you observe that with your own eyes, Offi- 
cer? A. I did, sir. : 
Q. And after that, did you have occasion to have this complaining witness 
Lawton transported to any hospital? A. Idid, sir. 
Q.. And to what hospital, and how, Officer? A. D. C. General Hospital. 
Q. You didn’t go over there with him? A. I did not, sir. 
Q. And when did you place this defendant Smith under arrest, Officer ? 
A. On the scene. 


Q. Onthe scene? A. Yes. : 
x * * * * * * * ! 


29 CROSS EXAMINATION 
ee ee ee | 
30 Q. And you turned right on C Street; is that correct? A. That's cor- 
rect. | 


Q. And there you first observed the witness Robert Lawton and the 
defendant William Smith. Now, is it correct they were about five feet from the 
curb on the north side of the street? A. That's correct. 

Q. And you saw there was some difficulty going on so you approached 
them? A. That's right. 

Q. Were their feet moving or were they standing facing each other ? 
A. Their feet were moving and they were facing each other, the complainant 
backing away from the defendant. 

Q.. And did the complaining witness, Mr. Lawton, | Stambio® go to his 
knees, or something of the sort? A. He was backing, staggering, in what 
appeared to be a staggering condition. 








12 
Q. And there is on the northwest corner of 10th and C, Southwest, a 
cafe or restaurant, or something, of the sort, is there not? A. That's 


correct. 

Q. Were they moving in the general direction of that establishment? 

A. Yes, sir, as a matter of fact, that restaurant takes almost half the block, 
the north side of the ten hundred block of C Street. 

Q. Then I believe as you arrived close to them, what stopped the alter- 
cation were your words to them, or did they just stop, or what happened? 

Did you say anything to them? A. I hollered stop, but the complainant had 
already backed away and the defendant didn't see me, as I said before, until 
I was almost actually on top of him. 

Q. Did you take hold of him? A. Yes. 

Q. The defendant? A. Yes. 

Q. Did he turn facing you -- withdraw that. Did ycu approach him from 
the rear, or was he facing you? A. He was actually facing me sideways -- 
his left side facing me. 

*x* ** *«* * * * * 

Q. What happened then, between that time and the time you hit him 
with your nightstick? Who moved? A. Who moved? 

Q. You or the defendant? A. He did. When he brought it back, and I told 
him to drop it, and he didn’t drop it, instead he went back behind him, then I -- 

Q. And you hit him, reaching in back of him? A. No, I went over to 
the side of him and hit his hand. 

Q. Isee. And the razor fell to the ground? A. No, it fell in my hand. 

* * * * * kK * * 

Q. Did you say anything to the complainant, Robert Lawton, ask him 
any questions about the matter, at the time that you took the defendant in 
custody? A. About what matter, sir? 

Q. About the altercation, the cutting, the incident about which you have 
testified? A. On the scene I asked him what had happened, and he was in 
fairly much pain and it was quite evident he was, and he did say -- all he 
said was that Smitty is a wild man and cut me for no reason at all. 





13 


* * * &* *&* * * * 


EMIL MISKOWSKY 
* * * * *£ KF * * 


DIRECT EXAMINATION 
* * * * * * K * | 

Q. And your occupation is what, sir? A. Iama doctor. 

Q. And you are presently assigned to the District -- I mean by that, 
you are on the staff of the District of Columbia General Hospital ? A. That's 
correct. | 

mE * * * * * * * 

Q. Would you tell His Honor and the jury what treatment was given this 
person, Robert Lawton? A. Well, he had a laceration of both his arm and 
the left lateral abdomen which necessitated the use of sutures. Also we gave 
him some tetanus toxoid, penicillin, and some tetrazyclin to control the in- 
fection. : 

Q. The tetanus for what? Possible lockjaw? A. That's right. 


Q. The number of sutures, do your records reflect how many sutures in 


the arm, and the cut in the lateral abdomen? A. They were too numerous to 
count. | 
Q. Too numerous to count. 
* * * * *£ * * * 
WILLIAM H. SMITH 
the defendant, called as a witness in his own behalf, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION : 

Q. And where were = that. enone heal mon first saw the complain- 
ing witness, Robert Lee Lawton? A. Sitting on the front. 

Q. Pardon? A. Sitting on the front steps. | 

Q. Sitting on the front steps? A. Yes, sir. | 

Q. And Mr. Lawton approached? A. That's right. 





14 
Q. Then what happened? A. Well, he sicced the dog on my cat, andI 
kicked the dog. 

Q. And what ensued between you and Mr. Lawton immediately after 

that? A. He said he was going home and he was coming back. 

-Q. And did he go away from your residence? A. That's right. 

Q. And then when did you see him next? A. I saw him fifteen minu- 
tes later. He was coming around the corner. I picked the cat up and went 
in the house. He came in behind me. 

Q. You saw him come in behind you? A. Yes, he came in behind me. 

Q. Where did you go? A. I went to my room. 

Q. What did you do? A. I got a razor. 

Q. Where was the complainant, Mr. Lawton, at that time? A. He was 
in the hall with a knife. 

Q. Aknife? A. Aknife. 

-Q. Where was the knife? A. In his hand, open. 

Q. What did he do? What did either of you do? A. I didn't have a 
chance to do anything. I seen what he had in his hand, so I went on and tried 
to defend myself. 

Q. What did he do? A. He tried to cut rae but he couldn't get to me. 

Q Continue. Then what happened? A. After I got him in the hall -- 

THE COURT: Take your hands down so I can hear you. 

THE WITNESS: All right. We started in the hall and I cut him in the 
hall. We went outside and I run behind him and we fought in the street. 

BY MR. CURRY: 

Q. You fought him in the street? A. That's right. 

Q. As described more or less by the previous witnesses? A. Sir? 

Q. More or less as described by the previous witnesses? A. Yes, 

I fought him in the street. | 

Q. Did you say anything to him after he appeared with a knife? A. No, 
I didn’t say anything to him. 

Q. Did he say anything to you? A. I didn't give him a chance to say 
anything to me when I seen the knife. I was just afraid myself. 
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15 
Q. What became of the razor? A. The razor, the officer he take the 
razor from me. | 
Q. How did he get it? A. Well, just like he said, he hit me with a 
stick on my hand, and I dropped the razor. 
ee ea ee, ee 
CROSS EXAMINATION 
* * * * * kK OK * : 
Q. Where did you have this razor, Mr. Defendant, at the time on the 
date in question, where did you have this? A. I had it in my hand. 
Q. No, I mean before you say that Lawton came back, where did you 
have this? A. In my room. . 
Q. And your room is on the first floor or second floor. A. First floor. 
Q. First floor? A. Yes | 
oi, ae eee ae, oe : 
Q. Where in your room did you have this razor? A. On my dresser. 
Q. Now, what time in the morning was it when you first saw Lawton? 
A. I think it was early in the morning. I don't know exactly what time it 
was. 
Q. Do you recall whether or not it was before cit o'clock? A. It 
was, I guess, around about seven o'clock. 
Q. Now, when you say that you kicked Lawton's dog, did he pull a knife 
on you then? A. No, he didn't pull a knife on me then. » 
Q. He just leit? A. Left, said he would come back. 
_Q. And were you still sitting out in front when sou saw Lawton, as you 
Say, coming back? A. I was. 
Q. And what corner did he turn to get on to C Street from 10th or 11th 
Street? A. 10th Street. | aa 
Q. And that then would have been to your left - -- - 20, to your right -- 
you were sitting on the front stoop, wouldn't it? A. I was sitting on the 
front steps. It would be to my right. | 


Q. That's right. How far didhe have to walk when you Saw him turn the corner to 
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get to where you were on the front steps? A. How far did he have to walk 
from the corner to where I was at? 
Q. That's right. A. I estimate around about 250 feet. 
_ Q. Just where was he when you went inside to pick up the razor? A. 
I don't know where he got. I know he come in behind me. 
_ Q. Did you continue to watch him walk from the corner down to where 
you were sitting? A. No, sir. 
Q. You went on in the house? A. That's right. 
. And how near the front door is your room? A. I am in the middle 


Beg pardon? A. I am in the middle room. 

You have to pass one other room to get to yours? A. That's right. 
Is there a lock on your door? A. That's right. 

So you can lock the room when you leave it? A. That's right. 

Is there one door going into your room? A. That's all. 

That's all. Is there a window in the room? A. Yes, sir. 

What kind of a lock on your door? A. Well, just a lock. 

Is itaspringlock or catch lock? Do you use akey or what? A. 


Q. 
—Q. 
Q. 
Q. 
Q. 
Q. 
Q. 
Q. 


Use a key. 

Q. All right. When you went in your room -- rather, when you went 
in the front door to go to your room to get this item here, this razor, where 
was this man Lawton? A. He was in the hall when I come out of the room. 

Q. Where was he when you went in the front door? A. He was coming 
up the street when I went in the front door. 

Q. You then went in the room and got this razor; is that right? A. 
That's right. 

Q. And you came out of the room with this razor; is that right? A. 
That's right. 

@. As you came out of the room, did you have the razor open? A. No, 
I didn’t have it open. 

Q. You had it closed and in your hand? A. That's right. 
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Q. But it was not in any case; it was like it is here; is that right? A. 
That's right. 

Q. When you came out of your room you Say this defendant was in the 
hall? A. That's right. 

Q. Did he have the knife with him then? A. That's right. 

Q. Is that the first time that you saw him with the knife? A. The 
first time. 

Q. You couldn't see any knife when you saw him coming around the 
corner walking down to you, could you? A. I saw it in his hand. 
You did? A. That's right. 
From how far away? A. About 250 feet. 
Now, then, in the hall, did you use the razor? A. Yes. 
How many times did you cut the man in the hall? A. Once. 
Once? A. Yes. 
Where did you cut him? A. I don't know. I cut him somewhere 
down here, in his clothes, or something. I didn't know I cut him then. 

Q. You then had the razor open, of course? A. That's right, at the 
time I cut him. 


GOH G&G GOGO 


ee ee ee eH 

Q. Now, after you struck the complainant with the razor, cut him with 
the razor in the hall, where did he go? A. He went out. 

Q. What did youdo? A. I went right behind him. | 

Q. You went right behind him. When he went out, was his back towards 
you? A. Yes. 

Q. Was he walking or running? A. Running. i 

Q. Were you walking or running after him? A. I guess I was doing 
the same thing, running, too. 3 

Q. You were running too, weren't you? A. That's right. 

Q. Did you have this razor in the position that you have showed His 
Honor and the jury when you were running after Lawton out of the hall? 
A. That's right. 

Q. And you were going to use it, weren't you? A I was goingt to de- 
fend myself. : 
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Q. My question to you, sir, is, you were going to use it, weren't you? 
A. Sure, I was going to use it. 
Q. Now, how far out into the street did Lawton get running after you 
cut him in the hall? A. Across the street. 
_ Q. Across the street, and you after him? A. Yes. 
Q. Running? A. Yes. 
Q. When he gets across the street, that would be the north side of C 
Street, wouldn’t it? A. That’s right. 
Q. When he got over there do you recall that he turned around so that 
he was facing you? A. That's right. 
Q. And you ran upto him? A. Yes, Iran upto him. He had the knife. 
-Q You recall the man holding his hands up like this (indicating)? A. 
That's right. 
Q. What were you doing then? A. That's when I cut him on the arm. 
Q. What were you doing with the razor? A. I had it in my hand. 
_ Q. You were using it, weren't you? A. Not at the time I was running 


after him. He was running and I was running after him. 

Q. Excuse me, Mr. Defendant, I am talking about the time when you 
got across to the north side of C Street, and he holds his arms up, what 
were you doing with the razor then? A. That's when I cut him on his arm. 

Q. How many times did you take a swing at him with a razor on the 
north side of C Street? A. One time. | 


Q. Just once? A. Yes. 
Q. Did he hit you with a knife over there? A. No, he didn't hit me 
with no knife. 
ee ee eee ee ee 
60 Q. Now, then, are you the same William Smith who on March 3, 1931, 
in the District of Columbia, was convicted of petty larceny? A. I think I 
was. 


Q. You say you think you were? A. That's right. 
* * * * * * * 
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61 Q. Now, then, are you the same William Smith who on the 25th day of 
June, 1937, was convicted of robbery here in the District of Columbia? A. 
Robbery? ! 

Q. Yes. A. I think so. 
Q. You think so. 
Se ee ee ee e's : 

66 Q. Mr. Defendant, are you the same William Smith who in the District 
of Columbia in May of 1937 was convicted of assault with a dangerous wea- 
pon? A. Yes. : 

Q. Are you the same William Smith who in Pennsylvania in October of 
1942 was convicted of the crime of burglary? A. Yes. | 
ee ae ee ie = | 

THE COURT: You had better come to the bench a second. 

(Thereupon counsel approached the bench, and in a low tone of voice 

conferred with the Court as follows:) : 

THE COURT: I don't suppose there are any special instructions other 

than the definition of the offense, and the elements of it, and the gene- 

ral charges about presumption of innocence, burden of proof, reason- 
able doubt, self-defense, and the general charge. | 

MR. CURRY: Yes, Your Honor, that is all. 

MR. LOWTHER: No, Your Honor. 

* * *€ * K * *K * 


OPENING ARGUMENT ON BEHALF OF THE GOVERNMENT 
x *k * ke kK OK KX | 
68 Now, the case has been short. That is, the evidence has been brief, and 
I don't propose to recount the evidence for you. You ladies and gentlemen 
have just as good ears and just as good memories as I do, probably better. 
You have heard the evidence, and it is fresh in your minds. 


I do intend to argue what the evidence shows to you briefly, and it shows 


this: ! 
It shows that what the indictment says is true and this defendant did it. 
First of all, it is incumbent upon the Government to show that the 
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weapon used is a deadly weapon. Well, if there is any doubt in any of the 
minds of any of the jurors that this instrument I hold in my hand is a deadly 
weapon, dispel that doubt from your minds right here and now, because this 
razor is capable of doing a lot more than slicing up or cutting up the com- 
plainant to the extent it didin this case. It's dangerous, all right. It can 
cut people up a lot more than it did here, and there are no if's, and’s or 
but’s about it. This instrument here is a dangerous weapon beyond any 
doubt, not beyond a reasonable doubt; beyond any doubt. It is a lethal wea- 
pon, and ali that it implies, when I say "lethal." 

Now, how was it used here? Let's take the defendant's version of what 
happened as actually what did happen, although there is no evidence other 
than the defendant's testimony that this complainant had a knife out there. 

If there was a knife out there the officer would have found it. He didn’t see 
any knife. Hf there was a knife out there in that fellow Lawton's hand, as he 
was backing across the street, as the officer saw him, the officer would 
have seen that knife. The officer didn't see any knife in that man Lawton’s 
hand. The officer saw the razor in the hand of this defendant and he told 
you ladies and gentlemen how he saw this defendant use it. And if this man 
Lawton had a knife, which this defendant says he did have, why would Lawton 
be trying to protect himself raising his arms up in front of his head? 

There is no evidence, as I say, other than this defendant’s statement 
that Lawton did have a knife. But let's assume just for the purpose of talking, 
you and I, for a moment, that Lawton did have a knife with a blade three 
inches long. There is still an assault with a dangerous weapon committed 
by this man Smith, for this reason: 

This man on that morning was bent on mischief. 

He was not a peaceful man. If he were a peaceful mar-and not bent 
on mischief, and if, as he says, this man Lawton did have a pen-knife with 
him when he saw him coming around the corner, if Lawton ever left, this 
man could have gone in his room on his own testimony, this defendant, and 
locked the door and stayed out of the way. 





71 
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But did he? No. What does he do? He goes running for the room and 
what does he go running there for? He goes running for this straight razor 
which is a dangerous weapon. : 

And he still had time to think, because when he went in the house, if 
Lawton did have a knife, as this defendant says he did, coming down the 
street, he could have still locked the door and stayed in there and someone 
would have gotten the police in short order, mind my words. 

But what does he do? He gets the razor and comes out in the hall. 

Now, let's assume again that this defendant is telling you the truth 
when he says that Lawton was in the hall with a pen-knife. Let's assume 
that, for the sake of talking for a moment. What does this defendant do? 
He says he cut him. He cut the complainant with this. _ 

And then what happens? According to the defendant's own testimony, 
what does the complainant do? The complainantturns his back on this 
defendant and takes off and runs out of that house. If this defendant was a 

peaceful man, employing this article as he would have you believe 
only to defend himself from a knife which he says was there but which may 
have been non-existent and may have been the product of the defendant's 
imagination after he was charged, but let's take his story as true. If he 
was not bent on mischief and if he were a peaceable man merely trying to 
defend himself, would he have taken off out of that house and chasing that 
man Lawton across the street when the man had turned his back on him 
and was running? Would he have done that if he was a peaceful man? He 
would not. : 

He was a man bent on mischief. He didn't drop this instrument, he 
didn't go back into his room and lay it down when this complainant, as the 
defendant would tell you, turned and ran. He ran after him. 

What did he run after him for? To cut him. That is the only reason, 
and he did cut him. ; : 

So that if you take his own story as true, if you want to, and that is 
perfectly up to you, although I suggest that as mature people you might 
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want to look at the defendant's testimony with some care and caution as to 
just how much of it you want to believe, but let's take the view, if Lawton 

ran and broke off the affray, and this man was not in danger of harm, 
how could he have been in danger of harm if, as he said, the complainant 
ran with this three-inch pen-knife, and this man on his own testimony goes 
out into the street and chases him and cuts him again, he is still guilty, I 
tell you ladies and gentlemen of the jury, of assault with a dangerous wea- 
pon, because he used more force than was necessary to defend himself, if 
in fact he was defending himself, and if in fact there was a knife. 

And what does the officer see when he comes around the corner? This 
man here, if you will excuse the expression, this defendant hacking on the 
complainant and cutting him, and he sure cut him, the doctor said. 

I asked him how many sutures were taken, how many stitches? He 
said there were so many there were too many to number. 

The man showed us his arm. You saw the razor cut across the muscle 
here. You couldn't see his abdomen but the doctor told you his abdomen was 
cut open, and by this instrument here. 

Ladies and gentlemen of the jury, whether you take it that Lawton had a 
knife or didn't have a knife, the uncontradicted testimony in this case either 

73 way is, that this defendant Smith here assaulted Lawton with a dangerous 
weapon. There is no doubt about it, none whatsoever. 

And I suggest and strongly urge you ladies and gentlemen that your ver- 
dict on the evidence in this case should be guilty as charged. 


* * * * *€* © * 


CLOSING ARGUMENT ON BEHALF OF THE GOVERNMENT 
* * * * * * * * 


76 Defense counsel would have you believe that the only evidence that there 
was no knife in Lawton's hand is Lawton's say-so. There is a little more 
evidence than that, because the police officer says that when he saw the two 
of them that there wasn't any weapon in Lawton's hand, that Lawton was in 
a position like this (indicating), trying to defend bimself, and that this 
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defendant Smith here with the razor in his hand was taking passes at him, 
so that there is a little more evidence that Lawton's say-so himself, that 
he didn't have the knife out. There is the officer there, who was right on 
the scene, and said that he didn't see Lawton with any knife. 

However, again I say to you, take the defendant's own story as true, 
if you want to, and again I say you may want to view it with some caution 
and care, as you will hear certain instructions from the Court with res- 
pect to the testimony of witnesses, but take it for true, on his own testi- 
mony and in the words of his counsel, this fight lasted a little bit longer 
than it should have. : 

If this defendant be telling you the truth, the fight should have stopped 
inside the house, and this man, this defendant, shouldn't have gone out into 
the street chasing, running after a man running away with this weapon in 
his hands, and when he gets out there and overtakes him, use it on him to 
the extent that he did. 2 

Ladies and gentlemen of the jury, although this case is short, it 
doesn't mean it isn't important. It is, because the time has come and the 
time has long since passed when people in the District of Columbia can go 
out on the public highways and byways and use weapons such as this with 
careless abandon and with criminal intent and cut people up. 

* * * * * * *K * | 
JUDGE'S CHARGE TO THE JURY 

THE COURT: Now members of the jury, this defendant is charged in 
the indictment with making an assault with a dangerous weapon upon the 
witness who testified here in this case. Now you must understant what the 
elements of that offense are, so that you may determine from the evidence 
whether this defendant is guilty or not guilty of that offense. 

Now, an assault is an offer or attempt by one person to do- bodily harm 
to another, with the ability to carry that offer or attempt into effect. 

Now, that assault becomes an assault with a dangerous weapon if the person 


making such an assault employs an instrumentality that is capable of causing 
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grave bodily harm to the other if used in making an assault. Now, they are 
the elements of the offense here involved. 

In undertaking to determine whether this defendant is guilty or not guilty 
of that offense, you must bear certain principles of law in mind: 

In the first place, this defendant, as all defendants who are charged with 
crime, is presumed to be innocent. Now, that presumption of innocence is 
a substantial right. It attached to the defendant when he was charged with 
the offense, it remains with him throughout the trial and in your consideration 

of your verdict, and it requires a verdict of not guilty unless that pre- 
sumption of innocence is overcome by evidence which satisfies you of his 
guilt beyond a reasonable doubt. 

Now, the burden of proof is upon the Government. The defendant does 
not have to prove himself to be innocent. That presumption of innocence I 
have just explained to you, shields him from conviction unless and until that 
presumption of innocence is overcome by evidence, the burden to produce 
which is upon the Government, and which when produced convinces you of 
his guilt beyond a reasonable doubt. 

Now, what do I mean by "reasonable doubt"'? It does not mean a mere 


speculative, possible or imaginary doubt. That sort of a doubt might attend 


any human transaction. It means a substantial doubt, it means that kind of 
a doubt which, if you had respecting the affairs of your ordinary life of a 
more serious nature, would give you pause, make you hesitate, and honestly 
question whether the matter under consideration is so or not so. 

Now, if you have that kind of a doubt respecting the guilt of this defendant, 
respecting the existence of any necessary element of the offense, or respect- 
ing the truth of a fact or facts from which you make a reasonable inference 
of such guilt, or the existence of a necessary element of the offense, I say 

if you have that kind of a doubt respecting such matter under considera- 
tion, then you have a reasonable doubt as that term is here used, and in that 
event it is your duty to give the benefit of such doubt to the defendant and 
find him not guilty. 
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If, on the other hand, you believe the matter under consideration, the 
guilt of the defendant, the existence of a necessary element of the offense, or 
the truth of a fact or facts from which you make a reasonable inference of such 
guilt, or the existence of such necessary element of the offense, I say if you 
believe such matter under consideration to the point where you have an abiding 
conviction that it is so, where you believe it to be true to a moral certainty, 
it can then be said that you believe that particular thing beyond a reasonable 
doubt, as that term is here used. : 

Now, the defendant has asserted as a defense to this charge that he acted 
in self defense. Now, it is necessary for you to understand what the principles 





of self-defense are, what the law is with respect to the right of a person to de- 
fend himself, so that you may determine from the evidence whether or not the 
defendant did or did not act in self-defense as that defense is permitted by law. 
Now, a person who is not an aggressor has the right to use such force as 
may be necessary even to the extent of taking human life to prevent another 
from inflicting grave bodily injury upon himself, provided a reasonable person 








so circumstanced would be in fear of grave bodily injury being inflicted upon 
him, and provided further, that the person exercising this force to defend him- 
self used no more force than a reasonable person so situated and circumstanced 
would believe it necessary to use to prevent the other from inflicting grave 
bodily injury upon himself. 

Now, they are the yardsticks that you have to aie to a person's action to 
determine whether or not he has the right to use force in self-defense against 
another. | | 

Now, there has been some evidence given in this case touching the previous 
conviction of this defendant for certain offenses. Now, that evidence was admitted 
for one purpose, and one purpose only. It was not admitted to prove the guilt 
of this defendant of the offense with which he is here charged. It was admitted 
for the purpose of letting you know of such previous convictions so that you 


might consider that in connection with all of the other evidence in this case, and 
in connection with the other matters that I shall presently call to your attention 
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in weighing the credibility of the defendant as a witness. It is not the law that 
because a person is previously convicted of an offense that he cannot or will 

not tell the truth. If that was the law he would not be permitted to testify 
as a witness. But it is the law that the jury is entitled to know of such previous 
convictions so that they may consider that in connection with all of the evidence 
and in connection with the matters that I shall presently call to your attention, 
in helping you to determine whether or not the defendant as a witness has told 
the truth, that is, it may be considered in connection with the credibility of the 
defendant as a witness and for no other purpose, and it is for you to determine 
what weight you would give to that evidence as affecting the credibility of the 
defendant as a witness. 

Now, you are the sole judges of the facts in this case. It is for you to de- 
termine what the facts are by weighing the evidence, rejecting such part or 
parts as you do not believe to be true and accurate and basing your judgment on 
that which you do believe to be true and accurate. 

Now, in doing that you will take your recollection of the evidence, and 
should that recollection differ from that expressed by counsel for either party, 
or should it differ from that expressed by the Court, if I have had occasion, as 
I sometimes do have, I don't know whether I have in this case or not, expressed 

my recollection of the evidence for certain purposes that I have to act upon, 
but now you will take your own recollection, and not that of counsel nor that of 
the Court, where your recollection differs from that of either. 

Now, you are the sole judges of the credibility of the witnesses. That means 
it is for you to determine to what extent you believe the testimony given by the 
witnesses, to what extent you do not believe such testimony to be true and ac- 
curate. 


_ Now, in doing that, there are certain principles or rules or guides which 
are not infallible and you do not have to use them, but which out of long, long 


years of experience the law has recognized to be reliable ones and therefore 
you may use them, to such extent, and such extent only, as you believe they are 
helpful to you in arriving at the truth. 
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For instance, in weighing the testimony of any witness you may consider 
the interest, if any, which such witness has in the outcome of the trial, and 
you may consider and determine whether that interest, if any, has or has not 
colored or affected the testimony of that witness. | 

You may consider the opportunity or lack of opportunity of a witness to 
have observed and to know the matters concerning which that witness has tes- 
tified. : 
You may consider the capacity and ability of a witness in the circumstances 
to have accurately observed and to know the matters concerning which that 
witness has testified. 

You may consider the capacity and ability of a witness to have accurately 
recollected and related what the witness did observe and know. 

You may consider the appearance and demeanor of a witness on the stand 
which is simply another way of saying what all of us do in everyday life. You 
may consider whether a person testifying looks and acts as if that person is 
fully, frankly, truthfully, and accurately relating what that person knows to be 
so, or the contrary. : 

If you believe it has been shown that any witness is ee or prejudiced 
either for or against either party to this cause, you may consider and deter- 
mine whether such bias or prejudice, if any, has or has = affected or colored 
the testimony of that witness. : 

If you believe it has been shown that any witness has testified falsely con- 
cerhing any material fact in the case as to which that witness could not reason- 
ably have been honestly mistaken, you have the right to reject entirely all that 
that witness has testified to, upon the principle that one who testifies falsely 
concerning cone material fact may be testifying falsely about others or all, or 
in any event such a witness is not sufficiently reliable to compel a jury to base 
its judgment on the testimony of that kind of a witness. : 

Now, while you have the right to do what I have just said, namely, reject 
entirely all of the testimony of a witness who has testified falsely concerning 
one material fact, you are not required to doit. You may, if in your good 
sound judgment in the interest of truth you think you should, accept as true 
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part of what a witness has testified to, if you believe it to be true, even though 
you do reject as false other parts of the testimony of that witness, which il- 
lustrates the wide latitude which the law leaves to your good, sound judgment 
and discretion, as to what weight you would give to the testimony of such a wit- 
ness. 

Now, if after weighing all of the evidence in this case, and rejecting such 
part or parts as you do not believe to be true and accurate, and basing your 
judgment on that which you do believe to be true and accurate, you believe 
it has been shown that this defendant is guilty of the offense of assault with a 
dangerous weapon as I have defined that offense to you, and you believe that 
beyond all reasonable doubt, as I have defined that term to you, it would be 
your duty to find the defendant guilty as indicted, and in that event that should 
be the form of your verdict. 

87 If, on the other hand, you do not believe the defendant to be guilty of the 
offense of assault with a dangerous weapon as I have defined that offense to you, 
or if you have a reasonable doubt that he is guilty of that offense as I have defined 
that term to you, it would equally be your duty to find the defendant not guilty, 
and in that event that should be the form of your verdict. 

Is there any instruction counsel for either party thinks I should give ? 

MR. LOWTHER: None by the Government. 


MR. CURRY: Nothing, Your Honor. 
* *£ * * * K OK * 


[Filed November 12, 1957] 

On this 12th day of November, 1957, came the attorney of the United States; 
the defendant in proper person and by his attorney John Curry, Esquire; where- 
upon the jurors of the regular Petit Jury panel serving in Criminal Court No. 1 +. 
& 2, being called, are sworn upon their voir dire; and thereupon comes a jury * 
of good and lawful personsof the District of Columbia, to-wit: 

1. Alma E. Lynch 7. Robert L. Sartain 

2. Helen F. Bodle 8. Kathleen T. Siler 
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. 3. Ethel Noreen 9. Helen D. Uhrin 
4. Charles V. Peach 10. William S. Warner 
y 5. Katherine E. Perry 11. John T. Wells | 
6. William J. Ricks 12. John I. Wooten 
Y : who are sworn to well and truly try the issue joined herein; upon their oath 
a say that the defendant is guilty as charged. : 


The case is referred to the Probation Officer of the Court and the defen- 
dant is committed to the District of Columbia Jail. 
By direction of | 
JAMES W. MORRIS 


Presiding Judge | 
Criminal Court # TWO 


HARRY M. HULL, Clerk 


By /s/ | 
Present: Deputy Clerk 


United States Attorney 


By Joseph Lowther 
Assistant United States Attorney 


M. Deeds, Official Reporter 
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On this 6th day of December, 1957, came the attorney for the Government 
and the defendant appeared in person and by counsel, John Curry, Esquire. 
Be IT IS ADJ UDGED that the defendant has been convicted upon his plea of 
i not guilty and a verdict of guilty of the offense of | 
; Assault with A Dangerous Weapon 
! 7 As charged, and the Court having asked the defendant whether he has any- 
thing to say why judgment should not be pronounced, and no sufficient cause to 
the contrary being shown or appearing to the Court, : 
IT IS ADJUDGED that the defendant is guilty as charged and convicted. 
IT IS ADJUDGED that the defendant is hereby committed to the custody of 
the Attorney General or his authorized representative for imprisonment for 


{ 
[Filed December 6, 1957] 
f 
' 
} 





a period of 

Twenty (20) months to Five years. 

IT IS ORDERED that the Clerk deliver a certified copy of this judgment 
and commitment to the United States Marshal or other qualified officer and 
that the copy serve as the commitment of the defendant. 

/s/ James W. Morris 


United States District Judge. 
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No. 14,867 
QUESTIONS PRESENTED 


Where appellant’s sole defense to a charge of assault 
with a dangerous weapon was self-defense; where the 
jury was instructed that an assault “is an offer or attempt 
_.. to do bodily harm”; where a full and fair charge 
as to the plea of self-defense was given; and where there 
were no objections or requests for additional instruc- 
tions; in the opinion of appellee, the following questions 
are presented: 


1. Was not the element of intent adequately covered by 
the court’s instructions, particularly in view of the self- 
defense plea? 

9. Would not an additional instruction (unspecified by 


appellant) as to “criminal intent” have been likely merely 
to confuse the jury? 

3. Were not the “errors” in the prosecution’s summation 
to the jury either non-existent or negligible? 
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Counterstatement of the Case 
Statutes Involved 
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I. The Trial Court’s Instruction Sufficiently Covered 
The Element Of Intent Necessary To A Conviction 
Of Assault With A Dangerous Weapon 
II. Appellant Suffered No Prejudice From Minor In- 
accuracies In The Prosecutor’s Closing Argument. 
In Any Event, The Former’s Failure To Make Any 
Objection To That Argument Below Precludes Ob- 
jection Now 
Conclusion 


Shelton v. United States, 83 U.S. App. D.C. 257, 169 F.2d 
665 (1948), cert. denied, 335 U.S. 834 
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United States Court of Appeals 


For tHE District or CoLuMBIA Crrcurr 


No. 14,867 
Wim SMITH, APPELLANT, 
v. 


Unirep States or AMERICA, APPELLEE. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was charged in one count with assault with 
a dangerous weapon (22 D.C.C. 502) by an indictment 
returned in the District Court on July 8, 1957 (J.A. 1). 
His plea of not guilty was entered on J uly 11, 1957 (J.A. 
2). On November 12, 1957, after trial a jury found him 
guilty as charged, and on December 6, 1957, he was sen- 
tenced to prison for a term of twenty months to five years 
(J.A. 28-30). This appeal followed. 

It is undisputed that the case arises from an altercation 
between appellant and Robert Lee Lawton, the complain- 
ing witness, in the course of which the latter received two 
severe lacerations from a straight razor wielded by ap- 
pellant. Appellant conceded these matters at the trial, 
and relied exclusively on the excuse of self-defense. 


(1) 
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Robert Lee Lawton, testified to visiting premises, 1012 
C Street, Southwest, District of Columbia, on the morn- 
ing of June 15, 1957. Outside the premises he and ap- 
pellant, who lived there, had a brief argument about the 
merits of their respective pets. He then entered the prem- 
ises and remained there briefly. By the time he was ready 
to leave the house appellant had obtained a straight razor 
from the latter’s room. Outside the front door, and with- 
out words or warning, appellant slashed Lawton’s abdo- 
men with the open razor. Lawton then attempted to es- 
eape, retreating across the street, appellant in pursuit. 
Having overtaken Lawton on the other side of the street, 
appellant slashed him once more, this time on the arm 
Lawton had raised to protect his face. (J.A. 3-5.) The 
intervention of police officers at this moment ended the 
attack, whereupon Lawton was taken to D. C. General 
Hospital for treatment. (J.A. 9, 6). Lawton further testi- 
fed that he had had a pocket knife on his person that 
morning but that he had not taken it out before appellant 
attacked him, nor used the knife on appellant at any time 
(J.A. 5). 

Private Walter T. McDonald of the Metropolitan Police 
Department testified that he came upon the scene, afoot, 
on the morning of June 15, 1957, as Lawton was standing 
on the sidewalk about two houses from the No. 1012 C 
Street premises. At the same moment he observed ap- 
pellant rushing towards Lawton, swinging his right arm. 
Lawton backed away across the street “in what appeared 
to be a staggering condition,” appellant pursuing and 
slashing at him three, four, or five times. This retreat 
covered about 25 feet. As Private McDonald ran over to 
the pair he observed an open razor in appellant’s hand, 
which he jolted from the latter’s grasp with a blow of his 
night stick. Private McDonald arrested appellant on the 
spot and had Lawton taken to the hospital (J.A. 7-11). 
At no time did he see Lawton strike at appellant with 
his fist, a knife or any other instrument (J.A. 10). 

Appellant testified that he had been sitting on the 
front steps of 1012 C Street. when Lawton arrived and 





3 


“sieced” his dog on the former’s cat. In return appellant 
kicked Lawton’s dog. Thereupon Lawton left and returned 
fifteen minutes later. Seeing him approach appellant en- 
tered the house, obtained a razor from his room and re- 
entered the hall where he found Lawton with a knife in 
his hand. Appellant slashed Lawton in the hall, then 
followed him into the street where there was further fight- 
ing (J.A. 13, 14). 

On cross-examination appellant testified that he had 
first seen Lawton’s open knife at a distance of 250 feet. 
His room from which he procured his razor had a lock 
on the door, but appellant nonetheless left it and reentered 
the hall with the razor, closed, in his hand. There he 
found Lawton with a knife. Having cut Lawton once in 
the hall, appellant then chased him across the street with 
the intention of using the razor on Lawton again (J.A. 
15-18). 

At the conclusion of his cross-examination appellant 
admitted previous convictions for petty larceny, robbery, 
assault with a dangerous weapon and burglary (J.A. 18, 
19). 


STATUTES INVOLVED 
Title 22, District of Columbia Code, Section 502, pro- 
vides: 


“Assault with intent to commit mayhem or with 
dangerous weapon. Every person convicted of an as- 
sault with intent to commit mayhem, or of an assault 
with a dangerous weapon shall be sentenced to im- 
prisonment for not more than ten years.” 


SUMMARY OF ARGUMENT 


Appellant’s sole defense to the charge of assault with 
a dangerous weapon was self-defense; in fact he testified 
specifically and unequivocally of his intent to injure the 
complainant with his razor. Since the issue of inten- 
tionality had in effect left the case, the court sufficiently 
instructed the jury as to the ‘‘criminal intent” necessary 
to appellant’s conviction by charging that ‘‘an assault is 
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an offer or attempt . . - to do bodily harm...” Appel- 
lant neither then nor now suggests a form of charge 
as to “criminal intent” under which a different verdict 
might have been reached by the jury. It is demonstra- 
ble that a charge in these specific terms should be denied 
as adding nothing and likely to confuse. 

Errors which appellant attributes to the prosecutor’s 
summation turn out, on examination, to be non-existent 
or of a negligible and non-prejudicial nature. 


ARGUMENT 


I 


The Trial Court’s Instructions Sufficiently Covered 
The Element Of Intent Necessary To A Conviction 
Of Assault With A Dangerous Weapon. 


Appellant contends that the trial court committed re- 
versible error in failing to charge, although no such 
charge was requested, that appellant’s “eriminal intent’ 


must be proved in order to find him guilty (Br. 8-11). 
In the absence of such charge, he argues, the question of 
whether an essential element of the offense had been 
proved was never submitted to the jury, in effect de- 
priving appellant of the trial by jury guaranteed by the 
Constitution (Br. 12-14). 

The objection must be viewed against the background 
of trial testimony. It was uncontradicted that Lawson 
had suffered serious injury from a straight razor wielded 
by appellant. Nowhere in the record, and certainly not 
in appellant’s own testimony, is the slightest suggestion 
that the cuts were inflicted by inadvertence, in the course 
of horse-play, or otherwise than with the intent to injure. 
The following excerpt from the eross-examination of ap- 
pellant shows the position he consistently maintained 
(J.A. 17, 18): 


Q. Did you have this razor in the position that you 

have showed His Honor and the jury when you were 
running after Lawton out of the hall? 

A. That’s right. 
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Q. And you were going to use it, weren’t you? 

A. I was going to defend myself. 

Q. My question to you, sir, is, you were going to use 

it, weren’t you? 

A. Sure I was going to use it. 
Appellant relied entirely on the excuse of self-defense. 
It was the Government’s position that the facts showed 
either an unprovoked attack upon Lawson, or if provoca- 
tion was present, that the injury inflicted by appellant 
went beyond the bounds of reasonable self-protection. 

At the conclusion of testimony the court inquired 
whether there were requests for “any special instruc- 
tions other than the definition of the offense, and the 
elements of it, and the general charges about presump- 
tion of innocence, burden of proof, reasonable doubt, 
self-defense, and the general charge.” There were not. 
(J.A. 19.) The court charged, in relevant part, as fol- 
lows: (J.A. 23-24) 


‘‘Now members of the jury, this defendant is 
charged in the indictment with making an assault 
with a dangerous weapon upon the witness who testi- 
fied here in this case. Now you must understand 
what the elements of that offense are, so that you 
may determine from the evidence whether this de- 
fendant is guilty or not guilty of that offense. 

Now, an assault is an offer or attempt by one per- 
son to do bodily harm to another, with the ability 
to carry that offer or attempt into effect. 

Now, that assault becomes an assault with a dan- 
gerous weapon if the person making such an assault 
employs an instrumentality that is capable of caus- 
ing grave bodily harm to the other if used in making 
an assault. Now, they are the elements of the offense 
here involved.’’ 

* sd * * 

Returning to appellant’s objection, the initial task is 
to identify the element of ‘“‘criminal intent” which he 
contends was not sufficiently brought to the jury’s atten- 
tion. Unfortunately, appellant fails to supply any ex- 
ample of a charge as to “criminal intent’? which would 
in his opinion have remedied the shortcomings of the 
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instructions. However, in a case which he cites appears 
the definition of an assault as “an attempt with force 
and violence to do a corporal injury to another, and may 
consist of any act tending to such corporal injury, accom- 
panied with such circumstances as denote at the time 
an intention, coupled with the present ability, of using 
actual violence against the person.” (Emphasis sup- 
plied.) Patterson v. Pillans, 43 App. D.C. 505. As the 
definition shows, the “criminal intent’? in an assault is 
the intent to do bodily harm to another. Thus, given an 
injury to one person as the result of the act of another, 
it is the presence or absence of the intent to do bodily 
harm which determines whether the event is to be deemed 
an assault or only an accident. 

Although the trial court did not use the word ‘“‘intent” 
in its instruction on the elements of assault, it did in- 
struct that one of its elements was ‘“‘an offer or attempt’”’ 
to do bodily harm. It is apparent that these words ade- 
quately convey the idea of an intention to harm. Thus 
unless some talismanic quality of the word “intent’’? makes 
its absence from a charge, ipso facto, a source of error, 
the instructions as to assault, and as to the offense itself, 
assault with a dangerous weapon, were sufficient. 

But even if the questioned instruction should be found 
less than ideal for all types of assault case, it was never- 
theless entirely adequate to the circumstances of this one. 
As stated, appellant’s sole defense was that of self-de- 
fense. Thus the position which he took at the trial was 
that the wounds he gave were intentionally given, but 
were given with the object of preventing injury to him- 
self. In this posture of the case, the requirement that 
the court instruct as to “criminal intent” persisted, if 
at all, as a mere technical nicety. It was easily satisfied 
by the charge given. Cf. Felton v. United States, 83 U.S. 
App. D.C. 277, 170 F.2d 153, cert. denied, 335 U.S. $31. 

Not surprisingly, appellant neither made objection to 
the court’s charge below, nor suggested additional in- 
structions. Accordingly this court should invoke the rule 
that failure to object at the trial precludes appellate 
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consideration of any but plain errors affecting substantial 
rights, Pitts v. United States, 99 U.S. App. D.C. 63, 237 
F.2d 217 (1956); Wyche v. United States, 90 U.S. App. 
D.C. 67, 193 F.2d 703 (1951), cert. denied, 342 US. 943, 
rehearing denied, 343 U.S. 921; Villaroman v. Umited 
States, 87 U.S. App. D.C. 240, 184 F.2d 261 (1950); Rule 
30, F.R.Crim.P. Moreover, In Felton v. United States, 
supra, this Court made it clear that the rule will be ap- 
plied even where the court omits to instruct as to the 
government’s duty to prove beyond reasonable doubt all 
the elements of the crime charged. There the Court af- 
firmed a conviction for armed robbery despite the trial 
court’s failure to give such charge, and pointed out in 
justification that Felton had not denied the acts charged 
but had relied on the defense of insanity. Under these 
circumstances the majority could find no deprivation of 
a substantial right. 

Appellant suggests some possibility of genuine preju- 
dice to appellant in his statement (Br. 13), “The jury 
was not instructed to consider intent as an element of 
the crime, and there is no basis for assuming either that 
it gave consideration to the element of intent or that its 
decision would have been the same if it had considered 
the element of intent.’? But where would the jury have 
looked if it had ‘‘eonsidered the element of intent?’’ It 
would have looked at the facts of the fracas, as it made 
out those facts from the testimony before it. It would 
have looked in short at the same facts from which, as 
its conviction of appellant shows, it concluded either that 
appellant’s attack had been unprovoked, or, if provoked, 
that he had used more force than reasonably necessary 
to defend himself. Appellant omits to suggest how an 
instruction might read which should direct the jury’s 
attention to these same facts while holding hope of a 
different verdict. Nor can we think of any. 


1 The dissenting opinion pointed to testimony by Felton which 
might be interpreted as a denial of any involvement in the rob- 
bery, thus indicating the dissenter’s agreement with the majority 
as to the rule while denying its application in the premises. 
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However, the examination of a charge which we may 
presume would have been acceptable to appellant serves 
to expose the underlying fallacy of his position. Con- 
sider the following charge: ‘You are instructed that 
criminal intent is an element of the crime of assault 
with a dangerous weapon, and unless you find that there 
was present in the defendant such criminal intent when 
he injured Lawson, you must find him not guilty.” If 
this charge had been given *n addition to the instructions 
on assault and on self-defense, it is easy to imagine the 
jury asking, “If we have found that the defendant in- 
tended to injure Lawson, and that he used more than 
reasonable force, do we still have to find something more, 
ie. that he did what he did with “criminal intent.?”’ If 
that question needs answering, the answer is clearly No. 
A plea of self-defense to a charge of assault with a dan- 
gerous weapon concedes the element of intent to injure 
and stakes all on a jury finding of reasonable force. Ap- 
pellant’s jury, assuming it believed there was a threat 
to appellant, found his force excessive. In deciding this 
it decided at the same time that his intent was criminal. 
Thus appellant’s “erjminal intent’, insofar as it means 
more than his intent to injure, is simply shorthand for 
the jury’s conclusion, where it has rejected his excuse and 
convicts. It does not denote the data of the jury’s delib- 
erations. 

It is submitted that the record reveals no error, harm- 
less or otherwise, in the instructions to the jury. 


it 


Appellant Suffered No Prejudice From Minor Inaccu- 
racies In The Prosecutor’s Closing Summation. In 
Any Event, The Former’s Failure To Make Any Ob- 
jection To That Summation Below Precludes Objec- 
tion Now. 


Appellant’s second charge is that in his summation to 
the jury the prosecuting attorney on three occasions seri- 
ously misrepresented the testimony of Police Officer Mc- 
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Donald. We find in the questioned remarks some minor 
inaccuracies, but nothing of a prejudicial character. 

The first of the criticized statements, which summarizes 
what Officer McDonald saw in coming upon the last phase 
of the fight, is this: (J.A. 20) 


“If there was a knife out there the officer would 
have found it. He didn’t see any knife. If there 
was a knife out there in that fellow Lawton’s hand, 
as he was backing across the street, as the officer 
saw him, the officer would have seen that knife. The 
officer didn’t see any knife in that man Lawton’s 
hand.’’ 
Appellant contends that Officer McDonald testified only 
that during the time he watched appellant back Lawton 
across the street, he did not see Lawton strike at appel- 
lant with a knife, and that his testimony left open the 
possibility that Lawton might nevertheless have had a 
knife in his hand. The prosecutor however, treated that 
testimony as stating directly that Lawton had no knife 
out at this time. 

It is true that Officer McDonald did not testify that 
he had seen no knife in Lawton’s hand, but in the por- 
tion of his argument quoted above the prosecutor did not 
state that he had. What he said was that Officer Mce- 
Donald had seen no knife, which was an inference readily 
supported by the record. Consider the following testi- 
mony by Officer McDonald: (J.A. 10) 


Q. At any time from the time you first got there and 
saw the defendant and the complainant in the posi- 
tion described to His Honor and the jury, did you 
at any time see this complainant, Lawton strike at 
the defendant with his fist, a knife, or any other 
instrument? 

. I did not. 

. Did there come a time when you had occasion to in- 
quire of this complaining witness as to whether he 
had a knife on his person? 

. Yes, I asked him on the scene in front of the de- 
fendant? 
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It would hardly have been necessary for the officer to 
have asked Lawton whether he had a knife on his person 
had a knife been in evidence on the scene. 

Appellant affects to find something “‘significant” in 
the omission of the prosecutor to follow up the last ques- 
tion with the question, “What did he say?” The jury, 
however, would have understood the omission, because a 
little earlier they had heard the cross-examination of 
Lawton about this same knife. It was the latter’s testi- 
mony that he had a knife in his pocket during the fight, 
that he had admitted this in answer to a question from 
Officer McDonald, and that he had not been asked to show 
it.2 Having corroborated this testimony by the subse- 
quent testimony of Officer McDonald as to the question 
about the knife, there was no need to corroborate it 
further. 

The circumstance that Lawton’s knife was in his pocket 
during his retreat across the street and at the time he 
received the second wound was damaging to appellant’s 
self-defense plea, but it was a circumstance which the 
prosecutor was entitled to represent as proved. His in- 


2Lawton testified under cross-examination, as follows: 
(Tr 14, 15) 

Q. You said you had in your possession at the time of this as- 
sault a knife? A. Yes, Sir. 

Q. Where is that knife? A. I don’t know where it is at, but 
anyway, I had it afterwards, but I don’t know. 

Q. Where did you have it last? <A. Well, after I got cut I went 
to the hospital, the nurse had the knife. I mean, in other words, 
they have everything in a package at the hospital. They gave it 
back to me after I left the hospital. And after I got home I don’t 
know what happened to it. 

Q. You don’t have it with you this morning? A. No, sir, I 
haven’t. 

Q. Did the police ask you if you had a knife with you? A. 
They didn’t say anything about a knife. 

Q. Made no question? A. Just a minute, sir, I believe he did 
ask me, “Did you have a knife?” I believe so. I told them yes. 

Q. Did he ask to see it? A. No. I didn’t have no knife out. 

Q. Did the officer ask to see the knife? A. No, sir. 
poe But he knew that you had one, because you told him so? 

. Yes. 
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ference in this respect was well within the bounds estab- 
lished in cases such as Pritchett v. United States, 87 U.S. 
App. D.C. 374, 185 F.2d 488 (1950). 

Preceding the two other portions of the prosecutor’s 
closing of which appellant complains was the conclusion 
of appellant’s summation to the jury, as follows: (Tr. 
75-76) 


Now, if Lawton had a knife and there is no evidence 
that he didn’t, except Lawton, he had it in his pocket, 
I don’t see why it couldn’t have been seen flashing 
in the early morning sunlight in June, even at a 
couple hundred feet, but if he had it out I don’t 
see any reason why the defendant should have gone 
into his room and locked the door, waiting to see 
whether Lawton would break in or not. 


To this the prosecutor replied: (J.A. 22, 23). 


Defense counsel would have you believe that the only 
evidence that there was no knife in Lawton’s hand 
is Lawton’s say-so. There is a little more evidence 
than that, because the police officer says that when- 


he saw the two of them that there wasn’t any weapon 
in Lawton’s hand, 


* * * so that there is a little more evidence than 
Lawton’s say-so himself, that he didn’t have the 
knife out. There is the officer there, who was right 
on the scene, and said that he didn’t see Lawton with 
any knife. 

Appellant’s first objection is that contrary to these re- 
marks, Officer McDonald never said that there was no 
knife in Lawton’s hand. He is right. It seems clear, 
however, that the officer would have given just the testi- 
mony reported had he been asked the appropriate ques- 
tion. If the jury believed the officer at all, then they 
must have believed that he had seen no knife despite 
his lack of opportunity to say so in just those words. 
Under these circumstances the prosecutor’s inaccuracy 
was a trifling one and no prejudice could result. 

Appellant’s second objection is that these remarks 
“distorted the actual evidence which established that 
Officer McDonald was not even in a position to know 
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whether Lawton had an open knife in his hand and at- 
tempted to strike appellant at the outset of the fight.” 
(Br. 17). The objection is frivolous. As the record 
shows, the jury was well aware that the officer had been 
a witness only to the last phase of the fracas, having seen 
nothing of what transpired in or around the house before 
his arrival. The criticized statements imply nothing to 
the contrary. On their face they say merely that the 
evidence that Lawton had no knife out during the last 
phase of the fight had some tendency to eorroborate the 
latter’s testimony that he had no knife out at its begin- 
ning. We submit that the evidence did have such tend- 
ency. In any event, the jury was adequately informed 
(J.A. 26) that the weight to be assigned to evidence was 
a matter for them alone. 

Suffice it to add that what are now condemned as 
prejudicial errors in the prosecutor’s argument prompted 
no objection below. Cf. Shelton v. United States, 83 US. 
App. D.C. 257, 169 F.2d 665, 669 (1948), cert. denied, 
335 U.S. 834. The reason is clearly that at the most he 
was guilty of several trifling inaccuracies. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


OLIVER GASCH, 
United States Attorney. 


CARL W. BELCHER, 

PAUL J. SPIELBERG, 
Assistant United States 
Attorneys. 
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